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HAWKEGS BAY REGI ONAL COUNCI L
Wednesday 29 April 2020

Subject: FOLLOW-UP ITEMS FROM PREVIOUS REGIONAL COUNCIL
MEETINGS

Reason for Report

1. Onthe list attached are items raised at Council Meetings that staff have followed up on.
All items indicate who is responsible for follow up, and a brief status comment. Once the
items have been report to Council they will be removed from the list.

Decision Making Process

2. Staff have assess the requirements of the Local Government Act 2002 in relation to this
item and have concluded that, as this report is for information only, the decision making
provisions do not apply.

Recommendation

That the Council r éalenviup leems fram Brevious Meetingsb h et & f
report.

Authored by:

Leeanne Hooper
GOVERNANCE LEAD

Approved by:

James Palmer
CHIEF EXECUTIVE

Attachment/s
gl Followups for 29April 2020 Council mtg
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Followups for 29April 2020 Council mtg

Attachment 1

Follow-ups from previous Regional Council Meetings

Meeting held 1, 8 & 15 April 2020
Agenda tem Action Responsible Status Comment
1 | Regional Planning Committee RPC appointee to discuss commitments and capacity with Tatau Tatau | A Tapine Intent to re-present as Agenda item on
Tangata Whenua Representation o Te Wairoa and seek their support ahead of “accepting’ the role and /L Hooper 13 May Regional Council agenda.
on Courxil’s Committees refer back to RPC tangata whenua for re-presentation to Council /P Munre
2 | Ospri NZ Verbal Update on HB Tb Possum control responsibilities of HBRC M Mitchell Biosecurity and TB items on 29 April
Management & Covid-19 Response | pCA data and sharing of data between HBRC and OSPRI /1 Maxwell Regional Council agenda
Meeting held 25 March 2020
Agenda item Action Responsible = Status Comment
3 | Reportand Recommendations Water Security - Scoping Study of options to be carried through to pre- T Skerman Work underway with Covid-19 impacts on
from the Corporate and Strategic | feasibility for presentation to the May 2020 Regional Council meeting contract delivery likely to cause a small
Committee delay to May recommendations deadline.
4 | Reportand Recommendations Water Security - identify and assess a short list of programme governance | T Skerman Work underway with Covid-19 impacts on
from the Corporate and Strategic | models for the Tukituki Water Security Scheme and the Heretaunga Flow contract delivery likely to cause a small
Committee Enhancement Scheme for recommendation to Council for adoption at the delay to May recommendations deadline.
May 2020 Regional Council meeting
5 | Reportand Recommendations As an item for discussion only, concerns were raised in relation to GoBus | T Skerman Seeking guidance from Council on 29 April
from the Maori Committee drivers’ wages and a document tabled seeking a commitment by the 2020 as was not discussed when tabled as
Regional Council to engage with all parties involved. That document is part of the 25 March agenda item.
attached for information and direction from Council as to next steps to be
taken.
6 | Councillor Remuneration Initiate the process of application to the Remuneration Authority for a L Hooper Application for amended determination
change to the remuneration of HBRC councillors to include five positions | /I Lawrence | sent to Remuneration Authority 23 April
with additional responsibilities, for immediate effect 2020.
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Attachment 1

Followups for 29April 2020 Council mtg

~+
—t+
QD
O
-
3 Meeting held 26 February 2020

Agenda ltem Action R ible Status Comment
CDD 7 | significant Activities CHBDC wastewater discharge consents — reconciliation of funding | N Zaman To be considered as part of bilateral meetings between
— allocated in the CHB LTP and work required /M Miller HBRC and CHBDC
= 8 | significant Activities Possum control responsibilities of HBRC and Ospri | Maxwell Subject of 8 April Council meeting OSPRI NZ presentation

and 29 April HBRC Biosecurity agenda item
9 | Notice of motion Managed aquifer recharge workshop for HBRC, CHBDC and T Skerman Workshop presentation for HBRC 22 April, and Tutkituki
Tukituki Taskforce to be organised Leadership Forum on 28 April
Meeting held 18 December 2019
Agenda tem Action Responsible | Status Comment
10 | HBRIC Ltd and Napier Port | Information Protocol agreed prior to IPO to be provided to councillors, | J Ellerm Forms part to the HBRIC work programme and will

Holdings Ltd Director and Coundil workshops to cover Governance and Functions of both /) Palmer be provided in the next HBRIC report to Council.

Appointments Napier Port and HBRIC to be scheduled
—
9]
AN
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Followups for 29April 2020 Council mtg Attachment 1

Reference follow-up 5

Hawke’s Bay Regional Council and Miori Committee of Council Hui
Wed 4 March 2020

Go Bus is jointly owned by Ngai Tahu and Tainui lwi. Go Bus is managed by an
Independent Auckland-based Company known as Go Bus New Zealand

Go Bus Drivers Concerns:

Wages: Currently 519.50 per hour and still negotiating o 2% poy increose {40c)
+0 $19.90 for June 2020.

{Waipawa Drivers are/were currently on 517.50 - Mostly School Bus Runs)

The Government's intention is to raise the iving wage’ to Just over 520 per
hour this year 2020,

And the minimum woge’ 10 520 by 2021

{Most Recent Action - End of 2019; Hamilton Go Bus Drivers were negotiating
for 520,55 per hour by Strike Action and Refusing to take bus fares)

Questions for HBRC:

a} is the current pay rate and 2% increase offer a fair rate of pay for our
drivers? {As mentioned above in Wages)
Especiolly, in regards to the huge amount of responsibility a driver has
towards passenger {public) health ond safety.

b) Go Bus is always short of drivers ~ why?
A smali number of drivers are retired ond, fortunotely, for them, their
pays are topped-up by their super’s. However, the majority of drivers are
bread-winners who are struggling to make ends meet hence the reason
Jor the lorge turnover of drivers. {Daily advertising in HB8 Today and
regular canceligtions of runs between Napier and Hastings are the norm)

ltem 4
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Attachment 1 Followups for 29April 2020 Council mtg

c) What is the lowest minimum rate HBRC pays its own council workers
(staff)?
It makes sense to ask to see If there are any refevant pay comparisons
between HBRC lowest paid workers and Go Bus Drivers,

T 1UBWIYoeNY

d} Like many issues out there such as “lhu Matao”~ Is the request to pay a
decent living wage in this ‘day and age’ in the realms of ‘moral’
obligations?

Our HBRC needs to lead the Way to support better living standords by
supporting better empioyment opportunities.{Goodwill to ALL Mankind)

Recommendation:
As a Leading Public Entity the Hawkes Bay Regional Council will/should
endeavour to engage with ALL Parties to negotiate a realistic wage (hourly
rate) that acknowledges the Valued and Loyal Support that ALL Go Bus Drivers
provide in its Region.

Proposal: Apl Robin

¥ wal|
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HAWKEGOS BAY REGI

Wednesday 29 April 2020

Subject: CALL FOR MINOR ITEMS NOT ON THE AGENDA

Reason for Report

ONAL

COUNCI L

1. This item provides the means for councillors to raise minor matters they wish to bring to

the attention of the meeting.

2. Hawkebs Bay Regional

918 siates; i | standi

Item 5

order

2.1. M meeting may discuss an item that is not on the agenda only if it is a minor
matter relating to the general business of the meeting and the Chairperson
explains at the beginning of the public part of the meeting that the item will be
discussed. However, the meeting may not make a resolution, decision or
recommendation about the item, except to refer it to a subsequent meeting for

further discussion.o
Recommendations

3. That Counci |
Item 16.

accdipdrbt ¢ me

Topic

Raised by

Leeanne Hooper
GOVERNANCE LEAD

James Palmer
CHIEF EXECUTIVE
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HAWKEGS BAY RE@NONAL C

Wednesday 29 April 2020

Subject: POLICY ON NOTIFICATION OF WATER BOTTLING CONSENTS

Reason for Report

1.

In December 2016 Council established a policy position that all takes for water bottling
trigger special circumstances and therefore should be publicly notified by staff. This was
amended and clarified further in May 2017.

Public notification of each application to take water for water bottling use would have
allowed any person to submit on the application and could have led to a hearing of the
application if the applicant or submitters wished to be heard. No one has applied for a
resource consent to take water for water bottling use since this policy position was set.

This report provides the Council with the opportunity to reconsider this policy and follows
on from the recent Apollo Foods presentation to Council. This presentation requested
that Council review its policy in situations where an existing resource consent seeks a
small-scale amendment to take and use a portion of the current take to include water
bottling, without triggering the requirement for public notification.

ficersd6 Recommendati ons

Four options are proposed for Council to review. The Council is requested to adopt one
of these options. All options have risks but are intended to provide some relief to the
public concerns with consenting water takes for bottling.

4.1. Council retain the current policy that directs staff to apply special circumstances to
water bottling take consent applications. This approach was adopted in 2016 with
modification in 2017. This stopped applications but it is not without risk. The risks
would include that an applicant could seek costs against the Council if they apply
for a water bottling use, have their application notified and heard, are required to
defend their application against arguments that are not relevant under RMA, and
are ultimately successful in obtaining a resource consent that allows them to take
and use water for water bottling purposes.

4.2.  Council or delegated Councillors/ Commissioners could assume the notification
decision making responsibility on a case by case basis. If an application is to be
notified, staff would then proceed to notify, process submissions and manage a
hearing if required.

43. Initiate a Plan Change t o i ntroduce a rule that

bott | i ng orhisaisthei optiort thatpsesents least risk but will take time to
achieve. But note that this approach could have been incorporated into the TANK
Plan change, but it was not.

4.4. Revert to the pre 2016 policy that leaves the discretion with staff to consider on a
case by case basis.

Executive Summary

5.

The Council has a policy position established in 2016 that requires any water bottling
proposal to be publicly notified.

Water bottling remains a contentious 1is
country. A lot of the opposition to water bottling is based around concerns such as
foreign ownership of the businesses; that the water is exported with little value added in
NZ; or the associated use of plastic bottles and the environmental effects of their
downstream use and disposal. These are not activities directly associated with the
taking and use of the water at the site.
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7. The extent to which matters such as exporting and use and disposal of plastic bottles to
package the water should be considered was tested in a recent Environment Court
case where the applicant sought to expand their existing water bottling plant (Te
Runanga o Ngati Awa v Bay of Plenty Regional Council (2019 NZEnvC 196). In this
case the Environment Court granted consent in a majority decision.

8. In their discussion they asked in para[34] fwhether, and if so to what extent, a consent
authority or, on appeal, the Court, should or may consider matters beyond the particular
activity for which consent is sought and take into consideration the end use of whatever
may be produced by that activity or the effects of other activities for which consent is not
required. 6 They <concl ud edbodynftheiajudgemgnt taying explorad h
ot her c a s\Wedherefdorencartsidefithat, in this case, the end uses of putting the
water in plastic bottles and exporting the bottled water are matters which go beyond the
scope of consideration of an application for resource consent to take water from the
aquifer under s 104(1)(a) RMA. O

99 The minority dissenting v iMgaoncerrsare nodabalttien par a|
water take per se but about the adverse effects on the environment of the end use of
plastic bottles manufactured on site; and that the activity status for the resource consent
application should have been considered as an industrial and therefore non-complying
activity with wider public notification.o

10. This decision is being appealed to the High Court.

11. Apollo Foods have taken the opportunity to present to staff and Council on their
concerns that their plans to include water bottling in their product range will be made
difficult if their application is to be publicly notified. They sought that Council review the
current policy with their situation in mind. They are locally owned, they value add making
beverages using local product, they are wanting to compete across the range of
products with multi national competitors. They are not seeking more water they are
wanting to use up to 20% of the water they have been allocated for water bottling
purposes (where greater than 90% of the bottled contents will be water).

12. This discussion affords Council the opportunity to review their policy on water bottling.

13. There is no specific recommendation. Updated options similar to those presented in
2016 are provided for Council to consider.

Background

14. The Council decided in December 2016 that:

14.1. all takes for water bottling trigger special circumstances and therefore should be
publicly notified by staff.

142. f or clarity, water bottling is defined as
bottles, bladders or other containers for human consumption where bore water
makesupatleast 90% of the content of the contain

15. This was amended in May 2017 to provide clarification of the Council policy position by:

151. Amending the definition of water bottling
bottling in bottles, bladders or other containers for human consumption, where the
water taken makes up at |l east 90% content o

15.2. Amending the Hearings Committee Terms of Reference to include the delegations
to hear and decide applications for lapse date extensions for water bottling
resource consents

15.3. Advising that all applications to change any of the conditions of a water take
resource consent for water bottling will be publicly notified

15.4. Advising that all applications to transfer a water bottling resource consent, in part
or in full, from site to site will be publicly notified.

16. No applications have been lodged and therefore none have been notified since this
policy position was established.
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17.

18.

19.

20.

The ability to apply for new water from the Heretaunga Plains has changed since this
policy was established. The results of the groundwater modelling work undertaken for
TANK were reported to Council in August 2017. This work determined that the
sustainable allocation limit for the groundwater resource was in the order of 90 million
cubic meters per year. The exact volume of water allocated across the plains cannot be
established as not all groundwater takes have annual volumes assigned to them but it is
estimated that between 150 and 180 million cubic metres per year is allocated from the
Heretaunga Plains groundwater resource. This is well in excess of the scientific
recommendation and hence no more water has been allocated since this was
determined, with some exceptions.

There was a transition period that applied where applications in process or underway
and invested in on the basis of advice given prior to this date, were processed and
granted. Apollo Foods was in this group and was able to obtain their water permit at this
time. Their consent was issued in October 2017. Apollo Foods were aware of the policy
position on water bottling and accepted that they would not seek to use the water for
water bottling.

A condition and an advice note were included to document that the consent did not
provide for the use of the water for water bottling purposes. These provided as follows:

19.1. Condition 14. The consent holder shall undertake all operations in accordance
with any drawings, specifications, statements of intent and other information
supplied as part of the application for this resource consent. This includes (but is

not Il imited t o) the statement confir mi

this consent (see Advice Note VI).

19.2. Advice Note VI Water Bottling. The consent was issued on the basis of statements
made in support of the application, including that water would not be taken and
used for 6water bottlingé. 6Wat er bo
Aftaking and wusing water for bottling
human consumption where bore water makes up at least 90% of the content of the
container 0. A change of consent cond
proposed Owater bottlingd under this

Also review conditions were included to allow for the review of the consent to ensure
that it aligns with operative TANK plan provisions. An advice note is also included which
explains that reductions or restrictions may occur as a result of the TANK plan change
process.

Discussion

21.

22.

23.

As mentioned no applications have been lodged for water takes for or related to water
bottling use. There have been a number of enquiries including one to relocate to a new
location and transfer the water permit to this location. Staff interpretation of the Council
policy was that this would have to be notified and on the basis of that advice the
application was not proceeded with.

There is a current application lodged by Lowe Corporation Limited and Graeme Lowe
Tannery Limited to adjust the amount of water able to be taken between two related
resource consents (with no overall increase) and to remove the use of water bottling
from the resource consents. This has been processed without notification as the activity
will no longer involve taking of water for water bottling purposes.

There is also the recent enquiry and discussion by Apollo Foods who would like to use
some of their current allocation for water bottling purposes.

The example of Apollo Foods

24.

25.

The Council receive a presentation from Apollo Foods in April 2020 where they
explained what they do and why they need to be able to include bottled water in their
product range.

Apollo Foods is a beverage company and produce fruit juice and other high value

beverage products. Much of the product they useis what t hey descr.i

ITEM 6 PoLICY ON NOTIFICATION OF WATER BOTTLING CONSENTS PAGE 13
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26.

27.

chall enged fruito. They also have a partnershi

potentially a protein-based energy drink.

Some of the potential product range would use more than 90% water in a bottle,
triggering the requirement to publicly notify the consent amendment. Plus to complete
their portfolio range and to be able to fully compete with their competitors they advised
that they need to be able to provide bottled drinking water.

They are requesting that Council amend the requirement to notify a change of condition
application that would allow for their resource consent to include the use of water for
water bottling purposes. They propose that the consent be amended to allow a portion
of their existing take (no more than 20%) to be used to produce products where more
than 90% of the contents of a container is water.

The process prior to the 2016 Policy Position

28.

29.

Before this policy position was set, resource consents were issued for taking water
without discriminating over the use. The use would be specified as part of the consent
and as long as the volume of water could be justified as appropriate for the use
intended, resource consent applications were granted provided other environmental
considerations were satisfied. These included that:

28.1. there was water available from the water source (within the sustainable allocation
limits)

28.2. effects on surface stream flows (through stream depletion) were understood and
managed

28.3. effects on adjacent groundwater takes were understood and acceptable

284. t he activity wouldndét induce saltwater

Between 2006 and 2015 approximately 5.1 million cubic metres of water was allocated
for water bottling. (Of this 1.68 million was been allocated for a mix of uses e.g.
irrigation, landscaping and may never be used for water bottling.) The actual taking of
water for water bottling purposes is much less than this (28,000 cubic meters in the
second half of 2019).

Issues that are raised about the take and use of water for water bottling

30.

31.

The taking and use of water for water bottling has grown as an issue over the past six
years in Hawkes Bay and across the country. The concerns include that:

30.1. the taking is not sustainable

30.2. the taking is depriving others of access to the resource

30.3. the mauri of the water is impacted by this use

30.4. the water is being exported offshore

30.5. the consents are held by off shore companies and the profits go offshore
30.6. there is no charge or royalty paid for the water

30.7. there is limited value added to the community in the production of the water

30.8. the bottling requires plastic containers which can have adverse effects on the
environment if not disposed of correctly and will take up landfill space if they are
disposed of correctly.

Most of these concerns fall outside the scope of the matters the RMA would allow for
the activity proposed.

ITEM 6 PoLICY ON NOTIFICATION OF WATER BOTTLING CONSENTS PAGE 14

ntr



32. In the recent decision Te Runanga o Ngati Awa v Bay of Plenty Regional Council
(NZEnvC196) * the Environment Court, in a majority decision, granted the expansion of
a water bottling operation in Whakatane District. This included an increase in the rates
and volumes of water able to be taken. On the use of plastic bottles and exporting they
commented in the report as follows.

[63] In this case, a principal activity for which resource consent is required is the taking
of water from the aquifer. The regional plan addresses the issues relating to the
taking of water from aquifers comprehensively. There is no assertion that the plan
has been prepared other than competently in relation to this particular activity.

[64] The end uses of the water, once taken, involve putting the water in plastic bottles,
exporting the bottled water and consumption of it by people outside New Zealand.
The end uses are ancillary activities which are not controlled under the regional
plan. There is no suggestion that control of such activities comes within the ambit
of the functions of the regional council under s 30 RMA. We are not aware of any
direct control of such activities by other legislation and accordingly proceed on the
basis that such activities are lawful. While such end uses are foreseeable, and
while the effects on the environment of using plastic bottles and exporting water
may well be adverse, refusing consent to the taking of water in this case will have
no effect on all other instances where plastic bottles are used in New Zealand or
where water is exported, whether in its natural form or as a component of other
exports. We do not have specific evidence on the relative quantities involved, but
as far as we understand the position, the scale of the proposed operation in this
case would be a small component of the total bottling and export activities in New
Zealand.

[65] For the purposes of our analysis we accept that the water would not be taken if it
could not be bottled, and the proposed volume would not be taken if it could not
be exported. Even on that basis, we do not think that on an appeal in relation to a
particular proposal to take water we can, by our decision, effectively prohibit either
using plastic bottles or exporting bottled water. Such controls would require direct
legislative intervention at a national level.

[66] We therefore consider that, in this case, the end uses of putting the water in
plastic bottles and exporting the bottled water are matters which go beyond the
scope of consideration of an application for resource consent to take water from
the aquifer under s 104(1)(a) RMA.

ltem 6

3. The majority decision recorded that iWe have

Otakiri aquifer at the volumes and rates applied for by Creswell will have negligible
adverse effects on that water source and that any effects on te mauri o te wai can be

managed through an appropriate kaitiaki i nvol

NgUti Awa. o The hearing heard concerns rel
of plastic bottles and were silent in on these in their decision.

3. The minority di ssentMyncgncens aremotralgoat the datedtake h a t
per se but about the adverse effects on the environment of the end use of plastic bottles
manufactured on site; and that the activity status for the resource consent application
should have been considered as an industrial and therefore non-complying activity with
wider public notification.o

35. This decision is being appealed to the High Court.

! Te Runanga o Ngati Awa v Bay of Plenty Regional Council

Environment Court, Auckland, 10/12/2019, Kirkpatrick Judge, Buchanan Commissioner,
Kernohan Commissioner

ENV-2018-AKL-133, ENV-2018-AKL-134, ENV-2018-AKL-135, ENV-2018-AKL-166
[2019] NZEnvC 196
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Legal advice

36.

Legal advice obtained for the 2016 decision is attached to this report. Summary points
of this advice are:

36.1. An application could be notified due to special circumstances despite the activity
being routine or uncontentious or minor in its effects.

36.2. The Council should be satisfied that public notification may elicit additional
information bearing upon the non-complying aspects of the application.

36.3. It should not necessarily be assumed that the plan provides a sound touchstone
about whether the activity is outside the common run of things.

36.4. Discretionary powers such as those relating to special circumstances must be
exercised in conformity with the RMA and its purpose.

36.5. The fact that the Council is aware of interest in and/or opposition to any particular
consent application is a relevant consideration but does not in itself automatically
constitute special circumstances. In Paragraph 20 of the Conway opinion he notes
case law (Murray vs Whakatane District Council [1997] NZRMA 433 HC at 46) that
says fAwhile the cont ent inmotuatvays bessufficiént ta
amount to Ospecial <circumstances®6 in

Options for consideration

37.

38.

39.

This report is provided as a review of the current policy position. The options for
consideration are following.

Option 1 Retain the current approach that directs staff to apply special circumstances to
water bottling take consent applications. This option will leave it that any application to
take water for water bottling purposes or to change a condition or to consider a lapse
date extension would need to be publicly notified. The risks associated with this are that
the notification may elicit submissions that are outside the scope of the RMA. If this is
found to be the case then the applicant may have grounds to object to the costs
associated with the entire process. This may also frustrate local initiatives that seek the
water bottling option using some of their existing allocation to allow to compete with the
larger multinational providers. It could be argued that this approach indicates
predetermination and is not demonstrating a fair process. It could be open to judicial
review. It may be preferable that this direction is established via a plan and a rule. It has
worked to date. It is less necessary now that TANK has identified the Heretaunga Plains
groundwater resource is over allocated.

Option 2 Council or delegated Councillors/ Commissioners could assume the notification
decision making responsibility on a case by case basis. This would leave the discretion
to be applied at the time of each application and for each to be considered on their
merit.

39.1. If either of options 2 were adopted, where a notification decision is to be made,
staff consider that the following process could be used:

39.1.1. An independent planner would prepare a decision recommendation report
and report to a Panel appointed by Council who would make the
notification decision.

39.1.2. Consideration would have to be given to which Councillors could sit on the
Panel for this activity. It may be that there would need to be an
independent panel to avoid any potential challenge of predetermination.

39.1.3. If submissions are made on the proposal the normal RMA based process
(a hearing) would occur with the primary consideration being effects on the
environment. It is envisaged that other matters may be raised by
submitters, but these are unlikely to form grounds to decline the
application.
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40. Option 3. Another alternative approach would be to initiate a simple Plan Change to
introduce arulet h at requires notificat iThiais thd optibrwat er b
that presents least risk but will take time to achieve. But it should be noted that this
approach could have been incorporated into the TANK Plan change, it was considered
and it was decided not to.

ltem 6

41. Option 4. Council could revert to the pre 2016 state and leave the discretion with staff to
consider on a case by case basis. This is straight forward and would be consistently
applied. It could leave Council frustrated if the applications are judged to have effects
that are no more than minor and accordingly are not notified and not able to be
submitted on.

Considerations of Tangata Whenua

42. Water is of significant importance to Tangata Whenua. Notification of applications will
always allow them the opportunity to submit on an application if they choose. There is a
question of where to draw the line with notification. Should it just be for takes for water
bottling or should it be for any groundwater take regardless of use? There may be
occasions where tangata whenua would be considered affected and they would be
specifically notified through the limited notified process.

Financial and Resource Implications
43. There are potential costs to Council depending on the option chosen.

44. Option 1 exposes Council to little additional cost given that the cost of the process is
borne by the applicant. There would be a significant increase in the costs to applicants
to proceed with applications if they are publicly notified. The scale of additional costs is
difficult to quantify but would be substantial. As a result, it may prove to be prohibitive
for people to apply for these consents. There is a risk that the notification decision could
be contested in the High Court by judicial review. For example, in Associated Churches
of Christ Church Extension and Property Trust vs Auckland Council [2014] NZHC 3405
the court found that notification was contrary to the purpose of achieving efficiency in the
consenting process. If the notification decision was appealed to the High Court and the
Council was found to have erred in process, then costs could be awarded against the
Council.

45. Option 2 has no direct financial or resource implications. This would require some
resourcing to convene meetings to decide whether to notify or not. The cost would be
borne by the applicant. It may frustrate some applicants who do not wish to risk the
notification process. It reduces the risk to Council if the process is run on an objective
case by case basis consistent with the RMA. This is one way to do it as is option 4
Consultants and/or Councillors would need to be involved in certain parts. Decision
making timelines will need to be met to avoid a discount of costs back to the applicant.
Council or their delegates would need to be reasonably available to make any decisions
held or delegated to them.

46. Option 3, a Plan change will have cost and resourcing implications that may impact on
existing or proposed policy processes. These costs have not been estimated. However
as mentioned the TANK process did consider this as an option (to include a notification
Rule for water bottling in Plan Change 9) and this was not considered to be appropriate
or necessary.

47. Option 4 would not need additional resources. It is the simplest in terms of process. It
puts the responsibility on the Consenting staff to administer the process as per RMA
requirements. This may not lead to the determination that a water bottling application
warrants notification.

Consultation

48. No consultation was held on this matter. Other than the discussion and presentation
initiated by Apollo Foods.
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Decision Making Process

49. Council and its committees are required to make every decision in accordance with the
requirements of the Local Government Act 2002 (the Act). Staff have assessed the

requirements in relation to this item and have concluded:

49.1. The decision does not significantly alter the service provision or affect a strategic

asset.

49.2. The use of the special consultative procedure is not prescribed by legislation.

493. The decision is not significant
Significance and Engagement Policy.

49.4. The persons affected by this decision are Councillors, resource

under t he

consent

applicants, the community, and generally all persons with an interest in the

regionéds management of natural an
49.5. The decision is not inconsistent with an existing policy or plan.

d physical

49.6. Given the nature and significance of the issue to be considered and decided, and
also the persons likely to be affected by, or have an interest in the decisions
made, Council can exercise its discretion and make a decision without consulting

directly with the community or others having an interest in the decision.

Recommendations

That Hawkebés Bay Regional Counci l
1. Receives and considers the APolicy on No
report.

2. Agrees that the decisions to be made are not significant under the criteria contained in
C o0 u n cadoptédsSignificance and Engagement Policy, and that Council can exercise
its discretion and make decisions on this issue without conferring directly with the
community and persons likely to be affected by or to have an interest in the decision.

3. Subiject to confirmation at the 13 May 2020 Regional Council meeting, Council
Either

3.1. retains the current policy that directs staff to apply special circumstances to water
bottling take consent applications, as adopted in 2016 with modification in 2017.

OR

3.2. Agrees that delegated Councillors/ Commissioners will assume the notification

decision making responsibility on
case by case basis.
OR

app

3.3. Initiates a simple Plan Change to introduce a rule in accordance with RMA section

77D that requires notification of

i wa

acta

OR
3.4. reverts to the pre 2016 decision and leaves the discretion with staff to consider
notification of fAwater bottlingo
with Resource Management Act guidelines.
Authored by: Approved by:
Malcolm Miller Liz Lambert
MANAGER CONSENTS GROUP MANAGER REGULATION
Attachment/s

€1 December 2016 Simpson Grierson opinion re notification test and special
circumstances
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8 December 2016 Partner Reference -
Matt Conway - Wellington
' . . Writer's Detalls
Hawke's Bay Regional Council Direct Dial: +64-4.924 3535
Private Bag 6006 Fax: +64-4-472 6986
NAPIER 4142 Email: matt.conway@simpsongrierson . com
SENT BY EMAIL
For: Iain Maxwell
Water bottling consent applications = determining when special circumstances exist
1. Thank you for your instructions in this matter. You have asked for our advice on the
test for public notification of consent applications under the Resource Management Act
{RMA). In particular, you have asked: —
(a) For an outline of case law guidance on how the Council should decide when 'E
gpecial circumstances exist under section 95A(4) of the RMA, particularly in @
circumstances where an application attracts significant public interest and E
controversy.
i
(b} How this guidance might assist in relation to consent applications for water %
bottling. —
e
(c) Does the discretion to notify in section 95A(1) allow the Council to decide to <
notify even if sections 95A(2) to (4) do not apply?
(d) Is there any case law involving challenges of a decision to notify a consent
application?
(&) Does the Council need to be satisfied that notification will elicit information in
order to notify an application under section 85A(4)7
{f) To what extent could special circumstances legitimately be founded on a non-
RMA matter such as the lack of a royalty regime rather than on the activity's
effects?
{g) Would notifying a consent application for one type of water use give rise to a
risk of chalienge if consent applications for other water uses have similar
effects and are dealt with on a non-notified basis?
{h) Given that powers relating to special circumstances must be exercised in
conformity with the RMA and its purpose and yet case law indicates that
special circumstances might exist even if an activity is uncontentious andfor
had minor effects, could the Council legitimately decide fo notify an
application based on special circumstances if the activity is likely to achieve
sustainable management?
2. Below we review key case law guidance and then set out a summary of the principles
to be applied when considering whether special circumstances exist in relation to any
2B510357_4.docx
AUCKLAMD: Level 27, Lumley Centre, 88 Shortland street, Private Bag 03518, auckland 1121, Mow Zealand. T +64 0 358 2222
WELLINGTON: Lovel 24, HSBEC Tower, 195 Lambion Quay, PO Box 2402, Wellington &40, New fealand, T +64 4 499 4599
CHRISTCHUREH: Lovel 11, HEBC Toweer, G2 Worceder Boulevard, PO Bow B7a. Christchorch Brao, Mew Zealand. T +64 1 365 0014
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given consent application, before answering the specific questions in paragraphs (c) to
(h} above.

Overview of notification framework

3. A fundamental change to the RMA's nofification regime in 2009 was that the statutory
presumption in favour of notification was remowved, and replaced with a “neutral”
starting point. The High Courl has noted that one of the purposes of the 2008
amendment to the notification provisions of the RMA was to increase the efficiency of
the consent process.'

4, In summary, public notification is required when:

(a)

(b)
()

(d)

9 w3l

(e)

5. Whether

the activity will have or is likely to have adverse effects on the environment
that are more than minor (section 954{2)(a));

the applicant requests notification (section 93A(2)(B)):*

notification is required by a rule or a nafional envircnmental standard
(section 95A(2)(c)),

there are special circumstances and the consent authority, in its discretion,
decides to notify an application (section 95A(4)), or

further information has been requested or the applicant has been advised that
the consent authority wishes to commission a report, and the applicant does
not respond before the deadline or refuses to provide the information or agree
to the commissioning of the report (section 85C(1)).

an application is to be publicly notified turns on the application of the criteria in

those sections. Section 95A provides:

(n
i2)

&H

(4)

A consent authority may, in its discretion, decide whether to publicly natify an

application for a resource consant for an activity.

Despite subsection (1), a consent authority must publicly notify the application

if—

(a) it decides (under section 950) that the activity will have or is likely o
have adverse effects on the environment that are more than minor; or

=1} the applicant requests public notification of the application; or

(=) a rule or national environmental standard reguires public notification of
the application.

Despite subsections (1) and (2)(a), a consent authority must not publicly notify

the application if—

(a) a rule or national environmental standard preciudes public notification of
the application; and

(B} subsection (2)(b) does not apply

Despite subsection {3), a consent authority may publicly notify an application if it

decides that special circumstances exist in relabon to the application.

. In determining whether notification is required under section 954, the consent authorty
must decide if the activity will have adverse effects that are more than minor. Section

1 Associgted Churches of Chnst Church Extension and Propedy Trust Boand v Augkdang Councll [3014] NZHC 3405,
{2014} 18 ELRMZ 237,

2 Upland Landscape

Protecion Sociely Inc. v Cendral (lago Disiricf Councll (2008) 14 ELRMNZ 403 (HC) determined that it

would not be a proper exercise of the duty 1o notfy as a result of a raquest under saction 35420 if the council regarded
the application to be premature and an abuse of process, An inadequate application should not be notified regardiess of a
request from the applicani.

Page 2
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O
95D sets out what a consent authority may and must disregard when making that &
decision: QO

=

A consent authority that is deciding, for the purpose of section 95A{2){a), whather an

activity will have or is likely to have adverse effects on the emvironment that are more

than minar—

(&) must disregard any effects on persons who own or occupy—

{i) the land in, on, or over which the activity will occur; or
(i} any land adjacent to that land; and

ib} may dizregard an adverse effect of the activity if a rule or national enwirenmental
standard permits an activity with that effect; and

{c) in the case of a controlled or restricted discretionary activity, must disregard an
adverse effect of the activity that does not relate to a matter for which a rule or
naticnal environmental standard reserves contral or restricts discrelion; and

(d) must disregard trade competiticn and the effects of trade competition; and

[{=)] must disregard any effect on a person who has given written approval to the
retevant application.

7. If the consent authority concludes that public notification is not required, it must then
consider whether the application should be processed on a limited notification basis,
under section 858, which provides: —

1) If a consent authonty does not publicly notify an application for a resource E
consent for an activity, it must decide (under sections 95E and 95F) if there are b
any affected persons or affected order holders in relation to the activity.

(2) The consert authorty must give limited notification of the application to any E
affected person unless a rule or national environmental slandard precludes -
limited notification of the application. &)

3 The consent authority must give limited nofification of the application to any S
affected order holder even if a rule or national environmental standard preciudes +—
putlic or limited notification of the application, E

8. When a consent authority is forming an opinion as to who may be adversely affected,
the consent authority must do so in accordance with section 95E, the relevant parts of
which provide:

(1) A consent authority must decide that a person is an affected person, in relation
to an activity, if the activity's adverse effects on the person are minor or maore
than minor (but are not less than minor)

(2} The censent authority, in making its decision,—

(a) may disregard an adverse affact of the activity on the parsan if a rule or
national environmental standard permits an activity with that effect; and

(b} in the case of a controlled or restricled discretionary activity, must
disregard an adverse effect of the activity on the person that does not
relate to a matter for which a rule or national environmenial standard
resarves control or restricts discretion; and

{c) must have regard to every relevant statutory acknowledgement made in
accordance with an Act specifiad in Schedule 11,

i3 Despite anything else in this section, the consent authority must decide that a

person is not an affected person if—

(a) the person has given written approval to the activity and has not
withdrawn the approval in a written notice received by the authority
before the authority has decided whether there are any affected
PErSONS; or

() it is unreasonable in the crcumstances o seak the person’s written
approval

Page 3
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Case law guidance on determining whether special circumstances exist

9. Section 95A(4) is an enabling power which the Council may, but is not obliged to,
exercise in special circumstances.

10. In case law determined prior to the 2008 amendments to the RMA, it was held that the
RMA's general policy of wide public participation is relevant to the exercise of the
discretion, based upon a statutory judgment that decisions about resource
management are bast made if informed by a participative process in which matters of
legitimate concemn under the RMA can be ventilated (for example, see Mumay v
Whakatane District Counci [1997] NZRMA 433 (HC)).

11. White it has not been directly addressed to date by the Courts, we consider that the
removal of the statutory presumption of notification in 2002 may have narrowed the
scope of instances where special circumstances might be invoked. The Mumay case
and other cases decided under the pre-2008 provisions must be considered with that
change in statutory presumption in mind.

Peninsula Watchdog Group (fnc) v Minister of Energy

12. Special circumstances were defined in Peninsula Watchdog Group (Inc) v Minister of
Energy [1996] 2 NZLR 529 (CA), an appeal from judicial review proceedings
challenging the exercise of the Minister of Energy's power to extend the period during
which an application for a mining privilege may be dealt with, While the subject matter
of this case relates to mining applications it has been relied on for guidance on special
circumstances in the resource consent context.

13. The relevant legislative provision required that, unless special circumstances arise,
every application for a mining privilege must be finally disposed of by being granted or
refused within 12 months afier the date on which the application was made. The Court
recognised that the legislation was designed to ensure the prompt and programmed
determination of applications for mining privileges.

14, The Court held that in the context of the legislation "special" was a "limiting adjective"’
The Court stated:

A special consideration i3 one oufside the common run of things, one which, as
Robersen J accepted, is excephional, abnormal or unusual, but something less than
extracrdinary or unique.”

15, The Court went on to recognise that an unexpected delay affecting the ability to adhere
to a legislative timeframe could perhaps constitule special circumstances under the
legislation in question in that case. However, in that case no such circumstances had
been identified and the Court found that the purported extensions were not a proper
exarcise of the Minister's powers.

Murray v Whakatane District Council
16. The weight that can be given to public interest as a “special circumstance” has been

considered by the High Court in Murmray v Whakatane District Councif [1897] NZRMA
433 (HC).

3 Peninsuia Waichdog Growug (inc) v Minister of Enengy [1998] 2 NZLR 529 (CA) al 538,
4 lbid, n4
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